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Disclaimer

• These slides are designed as shorthand aids to an oral or 
panel presentation and are not to be used or cited as 
precedent
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Objectives

• Introduction to U.S. taxation of citizens
• International issues are an IRS priority
• Trending compliance issues
• Offshore compliance options available to U.S. taxpayers
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Introduction to taxation of U.S. citizens

• Citizenship
• by birth in the United States 
• by birth Outside the United States (citizenship by descent)

• US citizens must report and pay tax on worldwide income
• Common issues for citizens residing abroad

• I.R.C. §911 – Foreign Earned Income Exclusion
• Foreign tax credit
• Effect of tax treaties
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Basic Filing Requirements of U.S. Citizens

• Form 1040
• Form 5471- foreign corporations 
• Forms 3520 and 3520-A - reporting relating to foreign trusts
• Form 3520 - reporting of foreign gifts/inheritances
• Form 8854 - expatriation
• Form 8938 - foreign financial assets
• Other required information returns

• FBAR
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Offshore Issues Remain an IRS Priority

• IRS is committed to offshore enforcement
• John Doe Summonses
• Swiss Bank Program 
• Internal data mining
• Whistleblowers
• FATCA and other inter-governmental cooperation
• LB&I Campaigns – partial list on next slide
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LB&I Campaigns – Snapshot
• F3520/3520-A Non-Compliance and Campus Assessed Penalties
• FATCA Filing Accuracy
• Foreign Earned Income Exclusion Campaign
• Forms 1042/1042-S Compliance
• Individual Foreign Tax Credit (Form 1116)
• Individual Foreign Tax Credit Phase II
• Loose Filed Forms 5471
• Verification of Form 1042-S Credit Claimed on Form 1040NR
• Virtual Currency

Complete list https://www.irs.gov/businesses/full-list-of-lb-large-
business-and-international-campaigns
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Recurring Compliance Issues

• Recurring international compliance issues 
• Form 5471- foreign corporations 
• Forms 3520 and 3520-A - reporting relating to foreign trusts
• Form 3520 - reporting of foreign gifts/inheritances
• Form 8854 - expatriation
• Form 8938 - foreign financial assets
• Other required information returns
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Compliance Options

1. Filing Amended/Delinquent Returns

2. Streamlined Filing Compliance Procedures
• Streamlined Foreign Offshore
• Streamlined Domestic Offshore

3. Voluntary Disclosure Practice
4. Delinquent FBAR Submission Procedures

5. Delinquent International Information Return 
Submission Procedures

Not to be used or cited as precedent 8



Streamlined Procedures Eligibility

• U.S. individuals and estates only

• Failed to report foreign financial assets or pay all 
tax due in respect of those assets 

• Able to certify failures are related to non-willful 
conduct

• Not currently under IRS examination or criminal 
investigation

• Have a valid Taxpayer Identification Number
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SSN/TIN Required for Submissions

If a taxpayer is not eligible for a Social Security Number (SSN) 
and does not already have an ITIN:

• Submit an application for an ITIN along with the required tax 
returns, information returns, and other documents filed under 
these Streamlined Procedures 

• Search “ITIN” on www.irs.gov for more information 

If a taxpayer is eligible for an SSN and does not have one, first 
obtain an SSN before making a submission under the 
Streamlined Procedures. If a taxpayer who is eligible for an SSN 
makes a Streamlined Procedures submission without an SSN, 
the return will be processed subject to penalties applicable 
outside of the Streamlined Procedures 
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Certifications for 2014 Streamlined 
Procedures

• Form 14654 – SDO (Streamlined Domestic Offshore)
• Requires foreign financial asset information for 6 year period
• Includes computation of MOP (miscellaneous offshore penalty)

• Form 14653 – SFO (Streamlined Foreign Offshore)
• Forms have been revised several times 

• Feb. 2016: revision emphasized that taxpayers MUST include 
narrative statement of facts and provided guidance on providing a 
complete narrative

• Revisions in 2017 (Form 14654 9-2017 and Form 14653 10-2017)

Not to be used or cited as precedent 11



Certifications Required on 
Forms 14653 and 14654

Both forms require taxpayers to agree to terms and 
represent certain facts:

• Retaining records for 6 years and providing records upon 
request

• Representing that failures were due to non-willful conduct
• Acknowledging possibility of examination 
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Definition of “Non-Willful” for 
Streamlined Procedures

“Non-willful conduct is conduct that is due to 
negligence, inadvertence, or mistake or conduct that 
is the result of a good faith misunderstanding of the 
requirements of the law.”

• Based on facts and circumstances of each case
• No one fact controls analysis

Press coverage includes 2014 TNT 212-7, document 2014-26106 
(11/3/2014)
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Statement of Facts for Non-Willful Certifications

• Written statement signed under penalties of perjury

• Certifying non-willful conduct with respect to all 
foreign activities and assets

• Provide reasons for the income and information 
reporting failures

• Specifically identify professional advisor and advice 
relied upon
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Explaining Non-Willful Conduct

SFO FAQ #6 and SDO FAQ #13 provide guidance

• Provide specific reasons and background
• Include the whole story including favorable and 

unfavorable facts
• Explain the source of funds in all foreign financial 

accounts/assets
• Explain contacts with the account/asset including 

withdrawals, deposits, and 
investment/management decisions
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Explaining Non-Willful Conduct (cont’d)

• What if I checked no on Schedule B?
• What if I owned or controlled a foreign entity? 
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SFO vs. SDO

SFO – Streamlined Foreign Offshore
• Meet non-residency requirement
• Provide delinquent or amended income tax returns (Form 

1040/1041)
• Forms 1040NR are not accepted
• No penalties

SDO – Streamlined Domestic Offshore
• Do not meet SFO residency requirements
• Must have filed income tax returns before submitting 

amended returns through procedures
• 5% penalty on assets reportable on FBAR/Form 8938 

(explained infra)
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SFO Non-Residency Requirements

Individuals who are U.S. citizens or lawful permanent residents

• In any one or more of the most recent three years 
• Not have a U.S. abode and
• Physically outside the United States for at least 330 full days

• Both taxpayers on joint return must meet residency 
requirements

• Snowbird Issue– some taxpayers fail SFO if present in US 
more than 35 days/year but cannot use SDO because they 
did not file income tax returns

Not to be used or cited as precedent 18



SDO Miscellaneous Offshore Penalty

5% Title 26 miscellaneous offshore penalty applied to assets:

• in the covered FBAR period if the asset should have been, but was not, 
reported on an FBAR (FinCEN Form 114) for that year 

• in the covered tax return period if the asset should have been, but was 
not, reported on a Form 8938 for that year

• in the covered tax return period if the asset was properly reported for that 
year, but gross income in respect of the asset was not reported in that 
year

See SDO FAQ #6
Year end account/asset values are used to aggregate assets

Exceptions for assets: 
• Accounts with no financial interest are excluded (e.g. mere signature 

authority)- see SDO FAQ #1
• Canadian RRSP/RRIF accounts – see SDO FAQ #8
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OVDP and Streamlined Procedures 
Refinements

• FAQs
• Refined, modified, new FAQs added based on 

feedback from stakeholders
• Service welcomes practitioner feedback

• Form revisions and new forms (e.g., Form 
14708 relating to Canadian retirement 
plans)
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FAQs for Streamlined Procedures and 
Delinquent Return Procedures

• Initial Streamlined Procedures FAQs released on 
10/8/14, additional FAQs released 7/16/15 and 1/7/16

• Key FAQs for SDO 
• FAQ #1:  Assets included in penalty base

• Assets in which taxpayer had no financial interest are not 
included in penalty base

• FAQ #4: Valuing entities
• Disregarded entities- look through to the underlying 

financial accounts
• Corporations- use stock value (no discounts per FAQ #5)

• FAQ #7: Allows recently compliant taxpayers (2013, 2012, 
2011) to enter Streamlined and pay 5% for earlier years

• Recurring pattern for certain Swiss account holders
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Streamlined Procedures FAQs (cont’d)

• SFO FAQ #7 and SDO FAQ #14 provide a procedure for a 
joint filer to make an individual Streamlined Procedure 
submission
• Joint amended income tax returns with only one signature
• Amended income tax returns must reflect increase in tax
• Explain circumstances
• Write “SFO FAQ #7” or “SDO FAQ #14” in red ink on amended 

returns and certification form
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Streamlined Procedures FAQs (cont’d)

• SFO FAQ #9 and SDO FAQ #16 provide a procedure for 
correcting mistakes in earlier Streamlined Procedures 
submissions
• Explain all facts and circumstances concerning the error in the 

original Streamlined Procedures submission
• Opportunity to self-correct before IRS identifies issue and 

initiates examination 
• On certification form write “amended” in red ink
• On tax returns write “Amended Streamlined Domestic Offshore” 

or “Amended Streamlined Foreign Offshore”
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Streamlined Procedures - Post Submission 

• Streamlined Procedures cases do not involve Service 
personnel certifying submissions and do not culminate in a 
closing agreement

• Streamlined Procedures attempt to normalize return 
processing
• Returns are processed by Submission Processing
• Returns may be selected for examination
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Trending Problems Observed with 
Streamlined Procedures Submissions

• Using the Streamlined Procedures to try to 
correct purely domestic issues

• Insufficient narrative statement of fact
• Provide a complete story 
• See SFO FAQ #6 and SDO FAQ #13 for guidance

• Amended returns with no explanations 
• OVDP MTM PFIC computation used for 

Streamlined Procedures submissions
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Trending Problems (cont’d) 

• Filing Forms 1040NR
• Depreciation method for foreign residential rental 

property. See I.R.C. § 168(g)(2) (requiring 40 
year recovery using straight line method)

• Request for relief of taxes not contemplated by 
Procedures
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Trending Problems (cont’d)

• Mistakes with SDO penalty base
“A foreign financial asset is subject to the 5-percent miscellaneous 
offshore penalty in a given year in the covered FBAR period if the asset 
should have been, but was not, reported on an FBAR (FinCEN Form 
114) for that year. A foreign financial asset is subject to the 5-percent 
miscellaneous offshore penalty in a given year in the covered tax return 
period if the asset should have been, but was not, reported on a Form 
8938 for that year. A foreign financial asset is also subject to the 5-
percent miscellaneous offshore penalty in a given year in the covered 
tax return period if the asset was properly reported for that year, but 
gross income in respect of the asset was not reported in that year.” 
quote from https://www.irs.gov/individuals/international-taxpayers/u-s-
taxpayers-residing-in-the-united-states
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Trending Problems - Mistakes with SDO 
Penalty Base (cont’d)

• Submissions that fail to include in the SDO penalty 
base foreign financial assets that were not reported 
on FBARs but were tax compliant
• Some representatives are pointing out their creativity 

with footnotes 
• Other representatives do not make their creativity 

clear and later argue including tax compliant 
accounts in SDO penalty base is “unfair”
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Trending Problems - Mistakes with SDO 
Penalty Base (cont’d)

• Failure to include assets in the penalty base may 
result in
• IRS reversing beneficial penalty provisions of procedures
• Examination 

• What should a representative do if an asset was 
omitted from the SDO penalty base?
• Follow the procedures in SDO FAQ #14 to provide an 

amended certification 
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Changes to the Voluntary Disclosure Practice

Not to be used or cited as precedent

Interim Guidance dated November 20, 2018 
announced updates to the voluntary disclosure 
practice

Key Points:
• The voluntary disclosure practice will 

remain centralized with Criminal 
Investigation in Philadelphia 

• Criminal Investigation now requires 
preclearance for all voluntary disclosures

• The IRS is revising Form 14457 to be used 
for two steps in the voluntary disclosure 
process 
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Draft Form 14457 – Facts in Narrative Section

Not to be used or cited as precedent

1. Noncompliance

2. Taxpayer background

A. Personal background

B. Professional background

3. Professional advisors
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Key Points from 11/20/2018 
Interim Guidance  

Not to be used or cited as precedent

• Once Criminal Investigation preliminarily 
accepts submissions, it will forward cases to a 
civil compliance unit in Austin for distribution to 
the appropriate civil examination unit

• All voluntary disclosures will be assigned for 
examination and follow standard examination 
procedures  

• The IRS expects the majority of cases to be 
resolved by agreement
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Key Points from 11/20/2018 
Interim Guidance (cont’d)

Not to be used or cited as precedent

Highlights of the civil resolution framework
• Voluntary disclosures will generally include a 6 

year disclosure period 
• Taxpayers must submit all required returns and 

reports for the disclosure period
• Taxpayer cooperation is required
• Examiners will use the interim guidance in 

considering penalties 

33



Voluntary Disclosure Practice  
Hypothetical 1

Not to be used or cited as precedent

Taxpayer 1 is a US citizen who lives in California, but he was 
born in Italy and lived in Italy for parts of his adult life. 
Taxpayer 1 has several bank accounts in Italy and a Swiss 
bank account established by his grandfather’s estate for 
Taxpayer 1’s inheritance. Taxpayer 1 accessed the Swiss 
account and never informed the Swiss bankers of his US 
citizenship. Taxpayer 1 had no interests in or control over any 
foreign entities. He intentionally did not tell his return 
preparer about his foreign bank accounts and checked “no” 
to the question about having foreign bank accounts on 
Schedules B filed with his tax returns. Taxpayer 1 fully 
cooperates with the civil examination. The examiner asserts 
the civil fraud penalty for one year and a willful FBAR penalty 
totaling 50% of the highest aggregate balance in all foreign 
bank accounts.
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Voluntary Disclosure Practice  
Hypothetical 2

Not to be used or cited as precedent

Taxpayer 2 owns a restaurant in Dallas as a sole 
proprietorship. Taxpayer 2 reports all credit card receipts but 
only 20% of cash receipts. Taxpayer 2 kept a second set of 
books tracking his actual income. Taxpayer 2 had no other tax 
or information reporting noncompliance. Taxpayer 2 used the 
unreported cash to pay various personal expenditures and to 
buy gold bullion. Taxpayer 2 accumulated $2 million in gold 
bullion in his personal safety deposit box over the last 10 
years with his cash skimming scheme. In Taxpayer 2’s 
voluntary disclosure letter to CI, he expresses willingness to 
sell his bullion to pay all outstanding tax liabilities if he doesn’t 
have sufficient liquid assets to pay his taxes. Taxpayer 2 fully 
cooperates including providing his second set of books 
tracking his actual income to the examiner. The examiner 
asserts the civil fraud penalty for one tax year.
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Voluntary Disclosure Practice
Penalty Application

Not to be used or cited as precedent

• Assuming all terms of the voluntary disclosure 
practice are complied with (including but not limited to 
fully cooperating), then the one-year civil fraud 
penalty is in lieu of accuracy-related penalties and 
delinquency penalties 
• Not in lieu of penalty for failure to make estimated 

tax payments under I.R.C. §6654

• Examples on next slide
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Voluntary Disclosure Practice
Penalty Application (cont’d)

Not to be used or cited as precedent

Examples of penalty application
1. Taxpayer submits six years of amended returns: one fraud 

penalty on the year with the highest tax liability and no 
accuracy-related penalties for the other five years

2. Taxpayer submits six years of delinquent returns: one 
fraudulent failure to file penalty on the year with the highest 
tax liability with no delinquency penalties on the other five 
years

3. Taxpayer submits three years of delinquent returns and 
three years of amended returns: a single penalty for either 
fraud or fraudulent failure to file on the year with the highest 
tax liability with no accuracy-related or delinquency penalties 
on the other five years
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Voluntary Disclosure Practice 
Penalty Application (cont’d)

Not to be used or cited as precedent

Information Return Penalties
• Penalties for the failure to file information returns 

will not be automatically imposed 
Other Title 26 Penalties
• Penalties relating to excise taxes, employment 

taxes, estate and gift tax, etc. will not be 
automatically imposed

FBAR
• Willful FBAR penalties will apply to all cases 

involving FBAR noncompliance and will be 
computed in accordance with existing IRS penalty 
guidelines under I.R.M. 4.26.16 and 4.26.17
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Voluntary Disclosure Practice  
Collection 

Not to be used or cited as precedent

• General expectation - full payment
• A taxpayer who is unable to make full payment 

may request that the IRS consider other 
payment arrangements

• The burden is on the taxpayer to establish 
inability to pay, to the satisfaction of the IRS, 
based on full disclosure of all assets and 
income sources, domestic and foreign, under 
the taxpayer’s control
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Voluntary Disclosure Practice
Cooperation 

Not to be used or cited as precedent

Cooperation includes but is not limited to:
• promptly and fully responding to all information 

document requests
• submitting to interviews and providing access to 

related party witnesses
• providing statute extensions or waivers as 

necessary for tax and tax related issues
• providing delinquent or amended returns, 

information returns, supporting documents, 
workpapers, etc.

• providing bank secrecy waivers (for offshore 
cases)
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Voluntary Disclosure Practice –
Information Returns

Not to be used or cited as precedent

Taxpayers must submit all required returns, reports, 
and schedules for the disclosure period to the 
assigned examiner once the civil examination 
commences.

For offshore cases, taxpayers must also provide 
copies of electronically filed FBARs to the examiner.
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Delinquent FBAR Procedures

• File all FBARs electronically with FinCEN
• http://bsaefiling.fincen.treas.gov/main.html
• BSA e-filing system offers an instruction booklet that 

provides line by line instructions for filing FBARs

• On cover page select reason for filing late
• Include statement explaining why filing late
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FBAR Developments

• Change in due date
• The FBAR is due by April 15 of the following year beginning with 

2016 FBAR (31 U.S.C. § 1010.306(c))
• Automatic extension to October 15

• Statutory penalties adjusted for inflation
• For FBARs due after August 1, 2016:
• “Non-willful” penalty raised from $10,000 to $12,459 per account 

for failing to file a timely, complete, and correct FBAR 
• Minimum “willful” penalty raised from $100,000 to $124,588 

(penalty based on the account balance unaffected)

• Interim Final Rule, 31 C.F.R. § 1010.821 (6/30/2016)
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FBAR Penalty Guidance

• May 13, 2015 interim guidance provided new guidance on 
FBAR penalties 

• Penalty guidance incorporated into I.R.M. 4.26.16 (11/6/2015)
• Penalties are based on the facts and circumstances of each 

case
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FBAR Penalty Guidance

• Penalty for Willful FBAR Violations - Calculation – I.R.M. 
4.26.16.6.5.3
• (2) “[I]n most cases, the total penalty … will be limited to 50 

percent of the highest aggregate balance…”
• (3) “Examiners may recommend a penalty that is higher or lower 

than 50 percent of the highest aggregate account balance … In 
no event will the total penalty amount exceed 100 percent of the 
highest aggregate balance… .”

• Highest aggregate balance occurs on any day during the 
reporting year.  The penalty may not exceed the statutory 
maximum which is 50% of balance on due date of FBAR 

• See 2014 OVDP FAQ #50.1 for application to OVDP FAQ 
#50 analysis
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FBAR Penalty Guidance

• Penalty for Nonwillful Violations - Calculation – I.R.M. 
4.26.16.6.4.1
• (1) “[I]n most cases, examiners will recommend one penalty per 

open year, regardless of the number of unreported foreign 
accounts. The penalty for each year is limited to $10,000*.” 

• (4) “In no event will the total amount of the penalties for 
nonwillful violations exceed 50 percent of the highest aggregate 
balance of all unreported foreign financial accounts… .”

* Or amount indexed for inflation
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Delinquent Information Return Procedures

Taxpayers who:
• have not filed required international information returns, 
• have reasonable cause, 
• are not under civil examination/criminal investigation, and 
• have not been contacted about the delinquent information 

returns 

May file the delinquent information returns with a statement of all 
facts establishing reasonable cause for the failure to file
• Normalizes handling delinquent information returns 
• Penalties may be imposed if the Service does not accept the 

explanation of reasonable cause

Not to be used or cited as precedent 47



Resources on IRS.gov

• U.S. Citizens and Resident Aliens Abroad - Filing 
Requirements
• https://www.irs.gov/individuals/international-taxpayers/us-

citizens-and-resident-aliens-abroad-filing-requirements
• Publication 54, Tax Guide for U.S. Citizens and Resident 

Aliens Abroad
• Options Available For U.S. Taxpayers with Undisclosed 

Foreign Financial Assets
• http://www.irs.gov/Individuals/International-

Taxpayers/Options-Available-For-U-S--Taxpayers-with-
Undisclosed-Foreign-Financial-Assets

• Streamlined Procedures Hotline - 267-466-0020
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FBAR Resources

• FinCEN website:
• www.FinCEN.gov

• FinCEN Resource Center: 
• 1-800-767-2825 or (703) 905-3591 
• FRC@fincen.gov 
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IRS Webinar Resources

• Webinar on filing FBARs (August 30, 2017) 
• https://www.irsvideos.gov/ReportingOfForeignBankAndFinancial

AccountsOnTheElectronicFBAR/

• Webinar on Streamlined Filing Compliance Procedures (May 
11, 2016) 
• https://www.irsvideos.gov/Business/FilingPayingTaxes/Streamlin

edFilingComplianceProceduresAComplianceOptionForSomeTax
payers

• Other webinars on international issues available at 
www.irsvideos.gov
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